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Article I
1.01 The custodian will accept additional cash contributions for the tax year made by the account owner or on behalf of the account owner (by an employer, 

family member or any other person). No contributions will be accepted by the custodian for any account owner that exceeds the maximum amount for 
family coverage plus the catch-up contribution.

1.02 Contributions for any tax year may be made at any time before the deadline for filing the account owner’s federal income tax return for that year (without 
extensions).

1.03 Rollover contributions from an HSA or an Archer Medical Savings Account (Archer MSA) (unless prohibited under this agreement) need not be in cash and 
are not subject to the maximum annual contribution limit set forth in Article II.

1.04 Qualified HSA distributions from a health flexible spending arrangement or health reimbursement arrangement must be completed in a trustee-to-trustee 
transfer and are not subject to the maximum annual contribution limit set forth in Article II.

1.05 Qualified HSA funding distributions from an individual retirement account must be completed in a trustee-to-trustee transfer and are subject to the maxi-
mum annual contribution limit set forth in Article II.

Article II
2.01 For calendar year 2011, the maximum annual contribution limit for an account owner with single coverage is $3,050. This amount increases to $3,100 in 

2012. For calendar year 2011, the maximum annual contribution limit for an account owner with family coverage is $6,150. This amount increases to $6,250 
in 2012. These limits are subject to cost-of-living adjustments after 2012. 

2.02 Contributions to Archer MSAs or other HSAs count toward the maximum annual contribution limit to this HSA. 
2.03 For calendar year 2009 and later years, an additional $1,000 catch-up contribution may be made for an account owner who is at least age 55 or older and 

not enrolled in Medicare. 
2.04 Contributions in excess of the maximum annual contribution limit are subject to an excise tax. However, the catch-up contributions are not subject to an 

excise tax. 
Article III

3.01 It is the responsibility of the account owner to determine whether contributions to this HSA have exceeded the maximum annual contribution limit 
described in Article II. If contributions to this HSA exceed the maximum annual contribution limit, the account owner shall notify the trustee that there 
exist excess contributions to the HSA. It is the responsibility of the account owner to request the withdrawal of the excess contribution and any net income 
attributable to such excess contribution.

Article IV
4.01 The account owner’s interest in the balance in this custodial account is nonforfeitable.

Article V
5.01 No part of the custodial funds in this account may be invested in life insurance contracts or in collectibles as defined in section 408(m).
5.02  The assets of this account may not be commingled with other property except in a common trust fund or common investment fund.
5.03  Neither the account owner nor the custodian will engage in any prohibited transaction with respect to this account (such as borrowing or pledging the 

account or engaging in any other prohibited transaction as defined in section 4975).

Article VI
6.01  Distributions of funds from this HSA may be made upon the direction of the account owner.
6.02  Distributions from this HSA that are used exclusively to pay or reimburse qualified medical expenses of the account owner, his or her spouse, or depen-

dents are tax-free. However, distributions that are not used for qualified medical expenses are included in the account owner’s gross income and are 
subject to an additional 20 percent tax on that amount. The additional 20 percent tax does not apply if the distribution is made after the account owner’s 
death, disability, or reaching age 65.

6.03  The custodian is not required to determine whether the distribution is for the payment or reimbursement of qualified medical expenses. Only the account 
owner is responsible for substantiating that the distribution is for qualified medical expenses and must maintain records sufficient to show, if required,  that 
the distribution is tax-free.

Article VII
7.01 If the account owner dies before the entire interest in the account is distributed, the entire account will be disposed of as follows:
7.02  If the beneficiary is the account owner’s spouse, the HSA will become the spouse’s HSA as of the date of death.
7.03  If the beneficiary is not the account owner’s spouse, the HSA will cease to be an HSA as of the date of death. If the beneficiary is the account owner’s es-

tate, the fair market value of the account as of the date of death is taxable on the account owner’s final return. For other beneficiaries, the fair market value 
of the account is taxable to that person in the tax year that includes such date.

Article VIII
8.01  The account owner agrees to provide the custodian with information necessary for the custodian to prepare any report or return required by the IRS.
8.02  The custodian agrees to prepare and submit any report or return as prescribed by the IRS.

 
Article IX

9.01 Notwithstanding any other article that may be added or incorporated in this agreement, the provisions of Articles I through VIII and this sentence are 
controlling. Any additional article in this agreement that is inconsistent with section 223 or IRS published guidance will be void.

Form 5305-C
(December 2011)
Department of the Treasury
Internal Revenue Service

Do Not File
With the Internal
Revenue Service
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Article X
10.01 This agreement will be amended from time to time to comply with the provisions of the Code or IRS published guidance. Other amendments may be 

made with the consent of the persons whose signatures appear below.

Article XI-Trust Provisions
11.01 Applicable Law: This Custodial Agreement shall be governed by the laws of the state where the Trust resides.
11.02 Annual Accounting: The Custodian shall, at least annually, provide the Account Beneficiary or Designated Beneficiary (in the case of death) with an ac-

counting of such Account Beneficiary’s account. Such accounting shall be deemed to be accepted by the Account Beneficiary or Designated Beneficiary, if 
the Account Beneficiary or Designated Beneficiary does not object in writing within 60 days after the mailing of such accounting statement.

11.03 Amendment:  The Account Beneficiary (or the Designated Beneficiary if the Account Beneficiary has died) irrevocably delegates to the Custodian the right 
and power to amend this Custodial Agreement. Except as hereafter provided, the Custodian will give the Account Beneficiary 30 days prior written notice 
of any amendment.  In case of an amendment, including a retroactive amendment, required by law, the Custodian will provide written notice to the Ac-
count Beneficiary of the amendment within 30 days after the amendment is made, or if later, by the time that notice of the amendment is required to be 
given under regulations or other guidance provided by the IRS. The Account Beneficiary (or Designated Beneficiary, if applicable) shall be deemed to have 
consented to any such amendment unless the Account Beneficiary (or Designated Beneficiary) notifies the Custodian to the contrary within 30 days after 
notice to the Account Beneficiary or Designated Beneficiary and requests a distribution or transfer of the balance in the account.

11.04 Resignation and Removal of Custodian: 
(a) The Custodian may resign and appoint a successor trustee or custodian to serve under this agreement or under another governing agreement  
 selected by the successor trustee or custodian by giving the Depositor written notice at least 30 days prior to the effective date of such resignation  
 and appointment, which notice shall also include or be provided under separate cover a copy of such other governing instrument, if applicable,  
 and the related disclosure statement. The Depositor shall then have 30 days from the date of such notice to either request a distribution of the  
 entire account balance or designate a different successor trustee or custodian and notify the Custodian of such designation. If the Depositor does  
 not request distribution of the account balance or notify the Custodian of the designation of a different successor trustee or custodian within such  
 30 day period, the Depositor shall be deemed to have consented to the appointment of the successor trustee or custodian and the terms of any  
 new governing instrument, and neither the Depositor nor the successor shall be required to execute any written document to complete the trans- 
 fer of the account to the successor trustee or custodian. The successor trustee or custodian may rely on any information, including beneficiary  
 designations, previously provided by the Depositor to the Custodian. 
(b) The Depositor may at any time remove the Custodian and replace the Custodian with a successor trustee or custodian of the Depositor’s choice by  
 giving 30 days notice of such removal and replacement. The Custodian shall then deliver the assets of the account as directed by the Depositor.   
 However, the Custodian may retain a portion of the assets of the HSA as a reserve for payment of any anticipated remaining fees and expenses, and  
 shall pay over any remainder of this reserve to the successor trustee or custodian upon satisfaction of such fees and expenses.

 (c) The Custodian may resign and demand that the Depositor appoint a successor trustee or custodian of this HSA by giving the Depositor  
 written notice at least 30 days prior to the effective date of such resignation. The Depositor shall then have 30 days from the date of such notice to  
 designate a successor trustee or custodian, notify the Custodian of the name and address of the successor trustee or custodian, and provide the  
 Custodian with appropriate evidence that such successor has accepted the appointment and is qualified to serve as trustee or custodian of an HSA.
 (1) If the Depositor designates a successor trustee or custodian and provides the Custodian evidence of the successor’s acceptance of ap 
  pointment and qualification within such 30-day period, the Custodian shall then deliver all of the assets held by the Custodian in the  
  account (whether in cash or personal or real property, wherever located, and regardless of value) to the successor trustee or custodian.
 (2) If the Depositor does not notify the Custodian of the appointment of a successor trustee or custodian within such 30 day period, then  
  the Custodian may distribute all of the assets held by the Custodian in the account (whether in cash or personal or real property, wher 
  ever located, and regardless of value) to the Depositor, outright and free of trust, and the Depositor shall be wholly responsible for the  
  tax consequences of such distribution.
 In either case, the Custodian may expend any assets in the account to pay expenses of transfer (including re-registering the assets and preparation   
 of deeds, assignments, and other instruments of transfer or conveyance) to the successor trustee or custodian or the Depositor, as the case may be.  
 In addition, the Custodian may retain a portion of the assets as a reserve for payment of any anticipated remaining fees and expenses. Upon satis  
              faction of such fees and expenses, the Custodian shall pay over any remainder of the reserve to the successor trustee or custodian or to the  
 Depositor, as the case may be.

11.05 Custodian’s Fees and Expenses:
(a) The Account Beneficiary or Designated Beneficiary agrees to pay the Custodian any and all fees specified in the Custodian’s current published fee  
 schedule for establishing and maintaining this HSA, including any fees for distributions from, transfers from, and terminations of this HSA.  The  
 Custodian may change its fee schedule at any time by giving the Account Beneficiary or Designated Beneficiary 30 days prior written notice.
(b) The Account Beneficiary or Designated Beneficiary agrees to pay any expenses incurred by the Custodian in the performance of its duties in con- 
 nection with the account.  Such expenses include, but are not limited to, administrative expenses, such as legal and accounting fees, and any taxes  
 of any kind whatsoever that may be levied or assessed with respect to such account.
(c) All such fees, taxes, and other administrative expenses charged to the account shall be collected either from the assets in the account or from any  
 contributions to or distributions from such account if not paid by the Account Beneficiary or Designated Beneficiary, but the Account Beneficiary or  
 Designated Beneficiary shall be responsible for any deficiency.
(d) In the event that for any reason the Custodian is not certain as to who is entitled to receive all or part of the Custodial Funds, the Custodian reserves  
 the right to withhold any payment from the Custodial account, to request a court ruling to determine the disposition of the Custodial assets, and to  
 charge the Custodial account for any expenses incurred in obtaining such legal determination.

11.06 Withdrawal Requests: All requests for withdrawal shall be in writing on a form provided by the Custodian. Such written notice must also contain the 
reason for the withdrawal and the method of distribution being requested. The Custodian, in its sole discretion, may permit payments from this HSA to be 
made directly to the health service provider as permitted on the form provided by the Custodian.  However, any such payments made to any person other 
than the Account Beneficiary (or Designated Beneficiary, if applicable) shall be reported in accordance with IRS instructions to the Account Beneficiary or 
Designated Beneficiary, as appropriate.  The Custodian also, in its sole discretion, may develop other administrative processes to effectuate payments from 
this HSA, including but not limited to, check writing privileges or debit cards.

11.07 Responsibilities:  The Account Beneficiary agrees that all information and instructions given to the Custodian by the Account Beneficiary is complete and 
accurate and that the Custodian shall not be responsible for any incomplete or inaccurate information provided by the Account Beneficiary or Account 
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Beneficiary’s Designated Beneficiary(ies). The Account Beneficiary agrees to be responsible for all tax consequences arising from contributions to and distri-
butions from this Custodial account and acknowledges that no tax advice has been provided by the Custodian.  The Account Beneficiary also agrees to be 
responsible for determining his or her eligibility to participate in this HSA, including the amount and deductibility of HSA contributions to or for distribu-
tions from the HSA for Federal and/or state income tax purposes. The Account Beneficiary also agrees to be responsible for determining whether or not 
the health plan meets the requirements of a High Deductible Health Plan and whether any payments from the HSA are used for eligible medical expenses.

11.08  Designated Beneficiary: Except as may be otherwise required by State law, in the event of the Account Beneficiary’s death, the balance in the account 
shall be paid to the beneficiary or beneficiaries designated by the Account Beneficiary on a beneficiary designation form acceptable to and filed with the 
Custodian.  The Account Beneficiary may change the Account Beneficiary’s beneficiary or beneficiaries at any time by filing a new beneficiary designation 
with the Custodian.  If no beneficiary designation is in effect, if none of the named beneficiaries survive the Account Beneficiary, or if the Custodian cannot 
locate any of the named beneficiaries after reasonable search, any balance in the account will be payable to the Account Beneficiary’s Spouse, and if the 
Spouse has predeceased the Account Beneficiary or the Account Beneficiary has no Spouse, the benefit will be payable to the Account Beneficiary’s estate. 
If the Account Beneficiary’s Designated Beneficiary is his or her spouse, the spouse may elect to treat this HSA as the spouse’s own HSA. The term Account 
Beneficiary also includes the Designated Beneficiary, where appropriate, throughout this Agreement.

Article XII-Self-Directed HSA Provisions
12.01 Investment of Contributions:  At the direction of the Account Beneficiary (or the direction of the designated beneficiary upon the Account Beneficiary’s  

death), the Custodian shall invest all contributions to the account and earnings thereon in investments acceptable to the Custodian, which may include 
marketable securities traded on a recognized exchange or “over the counter” (excluding any securities issued by the Custodian), covered call options, 
certificates of deposit, and other investments to which the Custodian consents, in such amounts as are specifically selected and specified by the Account 
Beneficiary in orders to the Custodian in such form as may be acceptable to the Custodian, without any duty to diversify and without regard to whether 
such property is authorized by the laws of any jurisdiction as a trust investment.  The Custodian shall be responsible for the execution of such orders 
and for maintaining adequate records thereof.  However, if any such orders are not received as required, or, if received, are unclear in the opinion of the 
Custodian, all or a portion of the contribution may be held uninvested without liability for loss of income or appreciation, and without liability for interest 
pending receipt of such orders or clarification, or the contribution may be returned.  The Custodian may, but need not, establish programs under which 
cash deposits in excess of a minimum set by it will be periodically and automatically invested in interest-bearing investment funds.  The Custodian shall 
have no duty other than to follow the written investment directions of the Account Beneficiary, and shall be under no duty to question said instructions 
and shall not be liable for any investment losses sustained by the Account Beneficiary.

12.02 Registration:  All assets of the account shall be registered in the name of the Custodian or of a suitable nominee.  The same nominee may be used with 
respect to assets of other investors whether or not held under agreements similar to this one or in any capacity whatsoever.  However, each Account 
Beneficiary’s account shall be separate and distinct; a separate account therefore shall be maintained by the Custodian, and the assets thereof shall be held 
by the Custodian in individual or bulk segregation either in the Custodian’s vaults or in depositories approved by the Securities and Exchange Commission 
under the Securities Exchange Act of 1934.

12.03 Investment Advisor:  The Account Beneficiary may appoint an Investment Advisor, qualified under Section 3(38) of the Employee Retirement Income 
Security Act of 1974 (ERISA), to direct the investment of his HSA.  The Account Beneficiary shall notify the Custodian in writing of any such appointment 
by providing the Custodian a copy of the instruments appointing the Investment Advisor and evidencing the Investment Advisor’s acceptance of such 
appointment, an acknowledgment by the Investment Advisor that it is a fiduciary of the account, and a certificate evidencing the Investment Advisor’s cur-
rent registration under the Investment Advisor’s Act of 1940.  The Custodian shall comply with any investment directions furnished to it by the Investment 
Advisor, unless and until it receives written notification from the Account Beneficiary that the Investment Advisor’s appointment has been terminated.  The 
Custodian shall have no duty other than to follow the written investment directions of such Investment Advisor and shall be under no duty to question 
said instructions, and the Custodian shall not be liable for any investment losses sustained by the Account Beneficiary.

12.04 No Investment Advice:  The Custodian does not assume any responsibility for rendering advice with respect to the investment and reinvestment of Ac-
count Beneficiary’s account and shall not be liable for any loss which results from Account Beneficiary’s exercise of control over his account.  The Custodian 
and Account Beneficiary may specifically agree in writing that the Custodian shall render such advice, but the Account Beneficiary shall still have and 
exercise exclusive responsibility for control over the investment of the assets of his account, and the Custodian shall not have any duty to question his 
investment directives.

12.05 Prohibited Transactions:  Notwithstanding anything contained herein to the contrary, the Custodian shall not lend any part of the corpus or income of 
the account to; pay any compensation for personal services rendered to the account to; make any part of its services available on a preferential basis to; 
acquire for the account any property, other than cash, from; or sell any property to, any Account Beneficiary, any member of a Account Beneficiary’s family, 
or a corporation controlled by any Account Beneficiary through the ownership, directly or indirectly, of 50 percent or more of the total combined voting 
power of all classes of stock entitled to vote, or of 50 percent or more of the total value of shares of all classes of stock of such corporation.

12.06 Unrelated Business Income Tax:  If the Account Beneficiary directs investment of the account in any investment which results in unrelated business 
taxable income, it shall be the responsibility of the Account Beneficiary to so advise the Custodian and to provide the Custodian with all information neces-
sary to prepare and file any required returns or reports for the account.  As the Custodian may deem necessary, and at the Account Beneficiary’s expense, 
the Custodian may request a taxpayer identification number for the account, file any returns, reports, and applications for extension, and pay any taxes or 
estimated taxes owed with respect to the account.  The Custodian may retain suitable accountants, attorneys, or other agents to assist it in performing 
such responsibilities.

12.07 Disclosures and Voting: The Custodian shall deliver, or cause to be executed and delivered, to Account Beneficiary all notices, prospectuses, financial 
statements, proxies and proxy soliciting materials relating to assets credited to the account.  The Custodian shall not vote any shares of stock or take any 
other action, pursuant to such documents, with respect to such assets except upon receipt by the Custodian of adequate written instructions from Ac-
count Beneficiary.

12.08 Miscellaneous Expenses:  In addition to those expenses set out in Article XI, section 11.05 of this plan, the Account Beneficiary agrees to pay any and 
all expenses incurred by the Custodian in connection with the investment of the account, including expenses of preparation and filing any returns and 
reports with regard to unrelated business income, including taxes and estimated taxes, as well as any transfer taxes incurred in connection with the invest-
ment or reinvestment of the assets of the account.

12.09 Nonbank Custodian Provision: If the Custodian is a nonbank Custodian, the Account Beneficiary shall substitute another trustee or custodian in place of 
the Custodian upon receipt of notice from the Commissioner of the Internal Revenue Service or his delegate that such substitution is required because the 
Custodian has failed to comply with the requirements of Income Tax Regulations Section 1.408-2(e), or is not keeping such records, making such returns, or 
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rendering such statements as are required by applicable law, regulations, or other rulings. The successor trustee or custodian shall be a bank, insured credit 
union, or other person satisfactory to the Secretary of the Treasury pursuant to Section 408(a)(2) of the Code. Upon receipt by the Custodian of written ac-
ceptance by its successor of such successor’s appointment, Custodian shall transfer and pay over to such successor the assets of the account (less amounts 
retained pursuant to Article XI, Section 11.04 of the Custodial Agreement) and all records (or copies thereof ) of the Custodian pertaining thereto, provided 
that the successor trustee or custodian agrees not to dispose of any such records without the Custodian’s consent.

Article XIII-Glossary of Terms
13.01  Account Beneficiary: The individual on whose behalf the HSA is established and who meets the definition of an Eligible Individual.
13.02  Adoption Agreement:  The form furnished by the Custodian used to establish the HSA.  The Adoption Agreement is deemed to be a part of this Custodial 

Agreement.
13.03  Archer MSA or Medical Savings Account (MSA): A medical savings account described in Section 220 IRC. 
13.04  Dependents: Dependents include any individuals who receive over half of their support for the calendar year from the taxpayer as defined in     Section 

152 IRC.
13.05  Designated Beneficiary: The term “designated beneficiary” means the person or persons named by the Account Beneficiary as beneficiary of the account 

upon the death of the Account Beneficiary.
13.06  Employer: The Employer includes the Account Beneficiary’s employer, the employer of the Account Beneficiary’s spouse, a self-employed individual, or 

the spouse of a self-employed individual. All employers which are members of a controlled group under Section 414 are considered a single employer for 
purposes of these rules.

13.07  Eligible Individual: The term “eligible individual” means with respect to any month, any individual who:
(a) is covered under a high deductible health plan (HDHP) as of the first day of such month;
(b) is not also covered under any other health plan that is not a HDHP while being covered by the high deductible health plan; 
(c) is not enrolled in Medicare; and
(d) cannot be claimed as a dependent on another person’s income tax return.
 The rule that requires that the eligible individual not be covered under any other health plan does not include:
(a) coverage for any benefit provided by “permitted insurance”; and
(b) coverage (whether through insurance or otherwise) for accidents, disability, dental care, vision care, or long-term care.

13.08 Flexible Spending Arrangement (FSA): A flexible spending plan described in Section 125 IRC.
13.09  Health Reimbursement Arrangement (HRA): A Health Reimbursement Arrangement described in Sections 105 or 106 IRC.
13.10 Health Savings Account (HSA): A health savings account described in Section 223 IRC.
13.11 High Deductible Health Plan (HDHP):  Generally, an HDHP is a health plan that satisfies certain requirements with respect to deductibles and out-of-

pocket expenses.  In the case of self-only coverage, the High Deductible Health Plan’s annual deductible cannot be less than $1,000, adjusted for COLAs.  In 
the case of any other coverage (family coverage), the annual deductible cannot be less than $2,000, adjusted for COLAs.
  
The sum of the annual deductible and the other annual out-of-pocket expenses required to be paid under the plan (other than for premiums) for covered 
benefits may not exceed $5,000, adjusted for COLAs, for self-only coverage, and $10,000, adjusted for COLAs, for family coverage.  In the case of family 
coverage, a plan is an HDHP only if, under the terms of the plan and without regard to which family member or members incur expenses, no amounts are 
payable from the HDHP until the family has incurred annual covered medical expenses in excess of the minimum annual deductible.  A plan does not fail 
to be an HDHP merely because it does not have a deductible (or has a small deductible) for certain preventive care.  Except for certain preventive care, a 
plan may not provide benefits for any year until the deductible for that year is met.

A High Deductible Health Plan shall not include a plan where substantially all of the coverage is for accidents, disability, dental care, vision care, or long-
term care. Also a high deductible health plan shall not fail to be treated as an HDHP merely because the individual has coverage for any benefit provided 
by “permitted insurance”.  Permitted insurance is insurance under which substantially all of the coverage provided relates to liabilities incurred under work-
ers’ compensation laws, tort liabilities, liabilities relating to ownership or use of property (e.g., automobile insurance), insurance for a specified disease or 
illness, and insurance that pays a fixed amount per day (or other period) of hospitalization. 

13.12  IRC: Refers to the Internal Revenue Code, as amended.
13.13 Medical Care:  Medical Care includes amounts paid for the types of medical care described in Section 213(d) IRC.
13.14 Permitted Insurance:  Permitted Insurance shall include the types of insurance described in Section 223(c)(3) IRC.
13.15 Qualified Medical Expenses: Qualified medical expenses include amounts paid with respect to the individual, the individual’s spouse, and the individual’s     

dependents, for medical care defined under Section 213(d) and such amounts are not compensated for by insurance or otherwise.  Qualified Medical 
Expenses do not include any payment for insurance, except in the following cases:
(a) a health plan during any period of continuation coverage required under any Federal law;
(b) a qualified long-term care insurance contract (as defined in section 7702B(b));
(c) a health plan during a period in which the individual is receiving unemployment compensation under any Federal or State law; or
(d) in the case of an Account Beneficiary who has attained the age specified in section 1811 of the Social Security Act, any health insurance other than  
 a Medicare supplemental policy (as defined in section 1882 of the Social Security Act).

13.16 Custodial Account:  The term Custodial Account means the account established under the terms of this HSA Agreement.
13.17 Custodian:  The Custodian shall be the financial organization identified on the Adoption Agreement and is approved by the IRS to serve as Custodian for 

Health Savings Accounts pursuant to Section 223(d)(1)(B) IRC.

Article XIV-Undirected Cash Balances
14.01 In the event that cash is received in my account from any source, including without limitation, contributions, transfers, rollovers or cash income from 

any investment in my account, for which the Custodian or Administrator have not received a written investment direction letter (“Undirected Cash”), you 
authorize the Custodian or Administrator to invest all Undirected Cash in non-interest bearing or interest bearing government guaranteed or insured 
investments or accounts, including Treasury securities and other government-guaranteed debt instruments and deposit accounts at banks insured by the 
Federal Deposit Insurance Corporation, including negotiable and non-negotiable time deposits, savings deposits and demand deposits. I acknowledge 
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that government securities and negotiable time deposits may need to be liquidated in markets maintained by banks or registered broker-dealers at then-
current market prices that may be less than the face amount of the instrument.

 
 

 
What’s New
Additional Tax Increased.  For tax years beginning after December 31, 2010, the additional tax on distributions not used for qualified medical expenses 
increases from 10% to 20%.
 
General Instructions
Section references are to the Internal Revenue Code.

Purpose of Form
Form 5305-C is a model custodial account agreement that has been approved by the IRS. An HSA is established after the form is fully executed by both the 
account owner and the custodian. The form can be completed at any time during the tax year. This account must be created in the United States for the 
exclusive benefit of the account owner.

Do not file Form 5305-C with the IRS. Instead, keep it with your records. For more information on HSAs, see Notice 2004-2, 2004-2 I.R.B. 269, Notice 2004-50, 
2004-33 I.R.B. 196, Publication 969, Health Savings Accounts and Other Tax-Favored Health Plans, and other IRS published guidance.

Definitions
Identifying Number. The account owner’s social security number will serve as the identification number of this HSA. For married persons, each spouse 
who is eligible to open an HSA and wants to contribute to an HSA must establish his or her own account. An employer identification number (EIN) is 
required for an HSA for which a return is filed to report unrelated business taxable income. An EIN is also required for a common fund created for HSAs.

High Deductible Health Plan (HDHP). For calendar year 2011, an HDHP for self-only coverage has a minimum annual deductible of $1,200 and an annual 
out-of-pocket maximum (deductibles, co-payments and other amounts, but not premiums) of $5,950. In 2012, the $1,200 minimum annual deductible re-
mains the same and the annual out-of-pocket maximum increases to $6,050. For calendar year 2011, an HDHP for family coverage has a minimum annual 
deductible of $2,400 and an annual out-of-pocket maximum of $11,900. In 2012, the $2,400 minimum annual deductible remains the same and the annual 
out-of-pocket maximum increases to $12,100. These limits are subject to cost-of-living adjustments after 2012.

Self-only coverage and family coverage under an HDHP. Family coverage means coverage that is not self-only coverage.  

Qualified medical expenses. Qualified medical expenses are amounts paid for medical care as defined in section 213(d) for the account owner, his or 
her spouse, or dependents (as defined in section 152) but only to the extent that such amounts are not compensated for by insurance or otherwise. With 
certain exceptions, health insurance premiums are not qualified medical expenses.

Custodian. A custodian of an HSA must be a bank, an insurance company, a person previously approved by the IRS to be a custodian of an individual 
retirement  account (IRA) or Archer MSA, or any other person approved by the IRS.

Specific Instructions
Article XI. Article XI and any that follow it may incorporate additional provisions that are agreed to by the account owner and custodian. The additional 
provisions may include, for example, definitions, restrictions on rollover contributions from HSAs or Archer MSAs (requiring a rollover not later than 60 days 
after receipt of a distribution and limited to one rollover during a one-year period), investment powers, voting rights, exculpatory provisions, amendment 
and termination, removal of custodian, custodian’s fees, state law requirements, treatment of excess contributions, distribution procedures (including fre-
quency or minimum dollar amount), use of debit, credit, or stored-value cards, return of mistaken distributions, and descriptions of prohibited transactions. 
Attach additional pages if necessary.
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HSA DISCLOSURE STATEMENT

GENERAL REQUIREMENTS OF AN HSA

•      Contributions must be made in cash, except for a rollover or transfer contribution from another HSA or Archer MSA and the Custodian accepts non-cash 
rollover or transfer contributions.

•      For years prior to 2007, the annual regular contributions may not exceed the lesser of 100% of the annual deductible permitted under the Account 
Beneficiary’s High Deductible Health Plan for such year or a specified dollar limit, subject to the monthly contribution limit explained later.

•      For years beginning in 2007, the annual regular contributions may not exceed the specified dollar limit depending upon the HDHP’s coverage (self-only or 
family), as adjusted for COLAs.  These limits are explained later.

•      Regular annual contributions for any taxable year may be deposited at any time during that taxable year and up to the due date for the filing of the Federal 
income tax return for that taxable year, no extensions. This generally means April 15th of the following year.

•      The Custodian of an HSA must be a bank, insurance company or a person who is approved to act in such a capacity by the Secretary of the Treasury.
•      No portion of the HSA funds may be invested in life insurance contracts.
•      The interest in the HSA is nonforfeitable at all times.
•      The assets in the HSA may not be commingled with other property except in a common trust fund or common investment fund.
•      HSAs may not be invested in collectibles (as described in Section 408(m) of the Internal Revenue Code.) A collectible is defined as any work of art, rug or 

antique, metal or gem, stamp or coin, alcoholic beverage, or any other tangible personal property specified by the IRS. However, if the Custodian permits, 
specially minted US Gold and Silver bullion, coins and certain state-issued coins are permissible HSA investments.

•      The assets of the HSA remain tax-exempt while the funds are in the Account.

WHO IS ELIGIBLE TO ESTABLISH AN HSA?

Regular contributions can be made to an HSA for any taxable year if the individual is an “Eligible Individual”.  The maximum contribution will be based on the number 
of months the individual is covered under a qualifying high deductible health plan (HDHP) and meets the definition of an eligible individual. The Account Beneficiary is 
responsible for determining whether he or she is an Eligible Individual, whether the health plan is an HDHP and the amount of the annual HSA contributions.  The HSA 
custodian or trustee may, but is not required to, require proof or certification that the Account Beneficiary is an eligible individual, including that the individual is covered 
by a health plan that meets all of the requirements of an HDHP.

DEFINITIONS

Account Beneficiary
The Account Beneficiary is the individual on whose behalf the HSA is established and maintained.  The Account Beneficiary must be an “eligible individual” in order to 
make HSA contributions.

Archer MSA
An Archer MSA is a Medical Savings Account described in section 220 of the Internal Revenue Code.

Designated Beneficiary
The person or persons named by the Account Beneficiary that will become entitled to the HSA balance upon the Account Beneficiary’s death.

Employer
Employers include the individual’s employer, the spouse’s employer, a self-employed individual, or the spouse of a self-employed individual.  Employers that are members 
of a controlled group under Section 414 are considered a single employer for purposes of these rules.

Eligible Individual
The term “Eligible Individual” means, with respect to any month, any individual who:
      (a) is covered under a high deductible health plan (HDHP) as of the first day of such month;
      (b) is not also covered under any other health plan that is not a high deductible health plan while being covered by the high deductible health plan;
      (c) is not enrolled in Medicare; and
      (d) cannot be claimed as a dependent on another person’s income tax return.

The rule that requires that the employee not be covered under any other health plan does not include:
      (a) coverage for any benefit provided by “permitted insurance” (See below for definition); and 
      (b) coverage (whether through insurance or otherwise) for accidents, disability, dental care, vision care, or long-term care.

High Deductible Health Plan (HDHP)
In the case of self-only coverage, the High Deductible Health Plan’s annual deductible cannot be less than $1,000, adjusted for COLAs.  In the case of any other coverage 
(family coverage), the annual deductible cannot be less than $2,000, adjusted for COLAs (see COLA chart below).  The health plan’s deductible cannot be less than:
    Self-only Coverage  Family Coverage
  2009  $1,150   $2,300
  2010  $1,200   $2,400
  2011  $1,200   $2,400
  2012  $1,200   $2,400
  2013  $1,250   $2,500
  2014  $1,250   $2,500
  2015  $1,300   $2,600
  2016  $1,300   $2,600
  2017  $1,300   $2,600

© Next Generation Trust Company 2017 Rev 06/17



HSA
Health Savings

Custodial Account
(Under Section 223(a) of the Internal Revenue Code)

Page 8 of 14 www.NextGenerationTrust.com

Next Generation Trust Company
401 E. 8th Street, Suite 200H
Sioux Falls, South Dakota 57103
Toll Free: 888-857-8058

NEXT GENERATION SERVICES, LLC,  75 LIVINGSTON AVE. STE. 304, ROSELAND, NJ 07068 | P: (973) 533-1880 * F: (973) 533-1088

The sum of the annual deductible and the other annual out-of-pocket expenses required to be paid under the plan (other than for premiums) for covered benefits may 
not exceed $5,000, adjusted for COLAs, for self-only coverage, and $10,000, adjusted for COLAs, for family coverage (see COLA chart below).  The maximum out-of-pocket 
cannot exceed:

    Self-only Coverage  Family Coverage
  2009  $5,800   $11,600
  2010  $5,950   $11,900
  2011  $5,950   $11,900
  2012  $6,050   $12,100
  2013  $6,250   $12,500
  2014  $6,350   $12,700
  2015  $6,450   $12,900
  2016  $6,550   $13,100
  2017  $6,550   $13,100

In the case of family coverage, a plan is an HDHP only if, under the terms of the plan and without regard to which family member or members incur expenses, no 
amounts are payable from the HDHP until the family has incurred annual covered medical expenses in excess of the minimum annual deductible.  A plan does not fail to 
be an HDHP merely because it does not have a deductible (or has a small deductible) for certain preventive care (see below).  Except for certain preventive care, a plan 
may not provide benefits for any year until the deductible for that year is met.

A High Deductible Health Plan shall not include a plan where substantially all of the coverage is for accidents, disability, dental care, vision care, or long-term care. Also 
a high deductible health plan shall not fail to be treated as an HDHP merely because the individual has coverage for any benefit provided by “permitted insurance” (see 
below).

Generally, an HDHP cannot provide any benefits for any year until the deductible for that year is satisfied.

Permitted Insurance
Permitted insurance is insurance under which substantially all of the coverage provided relates to liabilities incurred under workers’ compensation laws, tort liabilities, 
liabilities relating to ownership or use of property (e.g., automobile insurance), insurance for a specified disease or illness, and insurance that pays a fixed amount per day 
(or other period) of hospitalization.

Preventive Care Safe Harbor
IRS Notice 2004-23 provides a “safe harbor” for preventive care benefits allowed to be provided by a HDHP without satisfying the minimum deductible requirements. 
An HDHP may provide preventive care benefits without a deductible or with a deductible below the minimum annual deductible.  Preventive care includes, but is not 
limited to, the following:
             • Periodic health evaluations, including tests and diagnostic procedures ordered in connection with routine examinations, such as annual physicals.
             • Routine prenatal and well-child care.
             • Child and adult immunizations.
             • Tobacco cessation programs.
             • Obesity weight-loss programs.
             • Screening services that are more fully described in the Appendix of Notice 2004-23

However, preventive care does not generally include any service or benefit intended to treat an existing illness, injury, or condition.  Also, the determination of whether 
health care that is required by State law to be provided by an HDHP without regard to a deductible is “preventive” for purposes of the exception for preventive care under 
section 223(c)(2)(C) will be based on the standards set forth in Notice 2004-23 and other IRS guidance, rather than on how that care is characterized by State law. 

Transitional Relief for Coverage Under HDHP and Separate Plan for Drug Benefits
IRS Revenue Ruling 2004-38 provides that if an individual is covered by both an HDHP that does not cover prescription drugs and by a separate prescription drug plan (or 
rider) that provides benefits before the minimum annual deductible of the HDHP has been satisfied, such individual is not eligible to establish an HSA and cannot make 
contributions to an HSA.  The result is the same if the prescription drug benefit is provided as a benefit under a health plan (and not separately) or as a benefit for the 
individual under the spouse’s plan.

If a separate prescription drug plan (or rider) does not provide benefits until the minimum annual deductible of the HDHP has been satisfied, or the drug plan is part of an 
HDHP and subject to the minimum annual deductible, the individual is an eligible individual for purposes of establishing and making contributions to an HSA.

Because of the short period between the enactment of HSAs and its effective date, many employers and health insurance providers have been unable to modify the 
benefits provided under their existing health plans to conform to the requirements of an HDHP.  Consequently, the IRS provides transitional relief to this rule in Revenue 
Procedure 2004-22.  For months before January 1, 2006, an individual who would otherwise be an “eligible individual”, but is covered by a prescription drug benefit before 
the minimum annual deductible under the HDHP is satisfied, will continue to be an “eligible individual” and may make contributions to an HSA based on the annual 
deductible of the HDHP.  This transitional relief expires on January 1, 2006.

Special Rules for Network Plans
In the case of a plan using a network of providers, special rules apply.  A network plan is a plan that generally provides more favorable benefits for services provided by 
its network of providers than for services provided outside of the network.  In the case of a plan using a network of providers, the plan does not fail to be an HDHP solely 
because the out-of-pocket expense limits for services provided outside of the network exceeds the maximum annual out-of-pocket expense limits allowed for an HDHP.  
 

© Next Generation Trust Company 2017 Rev 06/17



HSA
Health Savings

Custodial Account
(Under Section 223(a) of the Internal Revenue Code)

Page 9 of 14 www.NextGenerationTrust.com

Next Generation Trust Company
401 E. 8th Street, Suite 200H
Sioux Falls, South Dakota 57103
Toll Free: 888-857-8058

NEXT GENERATION SERVICES, LLC,  75 LIVINGSTON AVE. STE. 304, ROSELAND, NJ 07068 | P: (973) 533-1880 * F: (973) 533-1088

Qualified Medical Expenses
Qualified medical expenses include amounts paid with respect to the Account Beneficiary, the Account Beneficiary’s spouse, and the Account Beneficiary’s dependents, 
for medical care defined under section 213(d) and such amounts are not compensated for by insurance or otherwise.

To be “qualified medical expenses”, such expenses must be incurred only after the HSA has been established.  However, IRS Notice 2004-25 provides a transitional rule for 
calendar year 2004 only.  Under this transitional rule, eligible individuals who establish an HSA on or before April 15, 2005, may pay or reimburse on a tax-free basis an 
otherwise qualified medical expense if the qualified medical expense was incurred on or after the later of: (1) January 1, 2004, or (2) the first day of the first month that the 
individual became an eligible individual.

Generally, qualified medical expenses shall not include payment for insurance. Exceptions to this rule include any expense for coverage under:
            (a) a health plan during any period of continuation coverage required under Federal law (COBRA);
            (b) a qualified long-term care insurance contract (as defined in section 7702B(b) IRC); or
            (c) a health plan during a period in which the individual is receiving unemployment compensation under any Federal or State law.

For individuals over age 65, premiums for the following health insurance may also be paid from the HSA:
            (a) Medicare Part A
            (b) Medicare Part B
            (c) Medicare HMO
            (d) Employee’s share of employer-sponsored health insurance
            (e) Employer-sponsored retiree health insurance

However, premiums for Medigap policies are not qualified medical expenses.

Medical Care
Amounts for medical care that can be paid from an HSA include:

            (a) the diagnosis, cure, mitigation, treatment, or prevention of disease, or for the purpose of affecting any structure or function of the body;
            (b) for transportation primarily for and essential to medical care referred to above; or
            (c) Amounts paid for certain lodging while away from home primarily for and essential to medical care, if such medical care is provided by a physician in a  
 licensed hospital or medical care facility and there is no significant element of personal pleasure, recreation, or vacation in the travel away from home. The  
 amount is limited to $50 per night per individual.

The term medical care does not include cosmetic surgery.

Compensation
Compensation shall not include amounts paid to an HSA, if it is reasonable to believe that such contributions can be excludable from income under Section 106(b).

Spouse and Dependent
Dependent includes any of the following individuals who receive over half of their support for the calendar year from the taxpayer and is not being claimed as a 
dependent on another taxpayer’s return:

            (a) Son or daughter, or a descendent of either;
            (b)  Stepson or stepdaughter;
            (c) Brother, sister, stepbrother, or stepsister;
            (d) Father or mother, or ancestor of either;
            (e) Stepfather or stepmother;
            (f ) Son or daughter of a brother or sister;
            (g) Brother or sister of the father or mother;
            (h) Son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, or sister-in-law; or
            (i) An individual (other than an individual who at any time during the year was the taxpayer’s spouse) who, for the taxable year of the taxpayer, has as his/her  
 principal place of residence, the home of the taxpayer and is a member of the taxpayer’s household.

The terms brothers and sisters include half-blood relatives. A child shall include a legally adopted child, a child who is placed in the taxpayer’s home by an authorized 
placement agency for legal adoption, a foster child.
A dependent does not include an individual who is not a citizen of the US or of a country contiguous to the US. This does not include a child who is legally adopted by a 
US taxpayer.

In December 2013, the IRS issued Notice 2014-1, which specifically addresses the definition of a spouse for the purposes of determining HSA contribution limits for tax 
years beginning in 2013 and forward. Beginning with the 2013 tax year, a same-sex married couple who are treated as married for federal tax purposes will be subject 
to the joint deduction limit for HSA contributions ($6,450 for 2013, $6,550 for 2014).  If the combined contributions of each spouse for 2013 exceed the family coverage 
deduction limitation, the excess amount may be distributed from the HSAs of one or both spouses no later than their tax filing deadline. Any such excess contributions 
that remain undistributed as of the due date for the filing of the spouse’s tax return (including extensions) will be subject to excise taxes under section 4973.

CONTRIBUTIONS

Source of Regular Contributions
Cash contributions can either be made by an eligible individual, by any other person on behalf of an eligible individual, or by the employer of an employee who is an 
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eligible individual.  Unlike Archer MSAs, contributions to an HSA can be made by any of the above during the same year.  Contributions made by another person are 
treated as if made by the Account Beneficiary.  Regular HSA contributions are contributions other than rollover contributions  or transfers from another HSA or Archer 
MSA, a mistake of fact reimbursement, or a one-time transfer from an FSA or HRA that are treated as a rollover contribution explained later.  HSA contributions must be 
reduced by aggregate contributions to an Archer MSA.  The same annual contribution limit applies regardless of whether the contributions are made by the individual, 
the individual’s employer or another person.  If an individual has more than one HSA, the aggregate annual contributions to all of the individual’s HSAs are subject to the 
limit.  After an individual has enrolled in Medicare, further contributions, including catch-up contributions, are no longer allowed.  The monthly limit for such individual 
beginning the first month such individual is enrolled in Medicare shall be zero.

Contribution limits for 2004 through 2006
The maximum annual cash contribution is the sum of the limits determined separately for each month that the Account Beneficiary is an eligible individual. The 
maximum monthly contribution is the lesser of 100% of the annual deductible under the qualifying HDHP, or the maximum dollar limit divided by twelve.

HSA Contribution Limits beginning for 2007
Beginning for contributions made for 2007 and thereafter, an eligible individual’s annual HSA contribution limit is the specified maximum dollar limit, regardless of the 
health plan’s deductible amount.  This provision permits eligible individuals to make higher HSA contributions when the health plan’s deductible amount is lower than 
the specified dollar limits.

Maximum Dollar Limit
 Self-only Coverage     Family Coverage

 For 2004, $2,250     For 2004, $4,500
 For 2005, $2,650     For 2005, $5,250
 For 2006, $2,700     For 2006, $5,450
 For 2007, $2,850     For 2007, $5,650
 For 2008, $2,900     For 2008, $5,800
 For 2009, $3,000     For 2009, $5,950
 For 2010, $3,050     For 2010, $6,150
 For 2011, $3,050     For 2011, $6,150
 For 2012, $3,100     For 2012, $6,250
 For 2013, $3,250     For 2013, $6,450
 For 2014, $3,300     For 2014, $6,550
 For 2015, $3,350     For 2015, $6,650
 For 2016, $3,350     For 2016, $6,750
 For 2017, $3,400     For 2017, $6,750
These dollar limits are adjusted for cost-of-living increases, rounded to the nearest increment of $50.

Partial Year Coverage under Qualifying HDHP
Prior to 2007, an eligible individual’s annual contribution limit was based upon the number of months during the year that the individual was actually covered under 
a qualifying high deductible health plan (HDHP).  For example, if the individual began HDHP coverage on July 1st and the HDHP’s deductible amount was $2,000, the 
individual’s contribution limit for that year was $1,000 ($2,000/12 X 6 = $1,000).  However, the HDHP’s deductible amount was not prorated.  Consequently, the eligible 
individual still had to reach the HDHP’s $2,000 deductible before the health plan would pay any benefits.

Beginning for contributions made for 2007 and thereafter, if an eligible individual is covered under the HDHP during the last month of the year, the individual is eligible 
to make the full HSA contribution, depending upon the type of coverage under the HDHP (self-only or family).  This provision, therefore, “deems” that the individual was 
covered under the HDHP for the entire year and thus permits the individual to make the full contribution regardless of the actual number of months he was covered 
under the HDHP.

For example, an individual becomes enrolled under his company’s HDHP with self-only coverage in December 2012.  His 2012 HSA contribution limit is $3,100 even 
though he was covered under the HDHP for only one month during 2012. 

However, in order to use this rule, the individual must continue coverage under the HDHP during the “testing period”.  Otherwise, the amount contributed in excess of the 
amount that could have been contributed under the monthly-limitation rule is subject to tax, plus an additional tax equal to 10%.  This tax applies for the year when the 
individual ceases to be eligible to make HSA contributions, except due to death or becoming disabled.  The testing period begins the last month of the taxable year and 
ends on the last day of the 12th month following such month.
 
Prorating Still Applies in Some Cases
Prorating the contribution limit in accordance with the monthly-limitation rule still applies if the eligible individual does not remain covered under the HDHP for 
the entire year.  For example, an eligible individual is covered under a qualifying HDHP with self-only coverage from January through June of 2012.  This individual’s 
contribution limit for 2012 is $1,550 ($3,100/12 X 6 = $1,550).

Catch-up Contributions
For the Account Beneficiary (and spouse who is covered under the HDHP) who reaches age 55 before the end of a taxable year, an additional cash contribution may be 
made each year as follows:

        2004: $500
        2005: $600
        2006: $700
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        2007: $800
        2008: $900
        2009 and thereafter: $1,000 (not subject to cost-of-living increases). 

Catch-up contributions are also computed on a monthly basis.  After an individual has enrolled in Medicare, further contributions, including catch-up contributions, are 
no longer allowed.

Annual HSA contributions must be made in cash (except as noted below) and may be made by an eligible individual, any other person on behalf of an eligible individual, 
or the employer of an eligible individual during any given year. Rollover and/or transfer contributions may be made in cash or in kind.

Qualified HSA Funding Distribution
Beginning for contributions made for 2007 and thereafter, a special one-time, tax-free transfer from an IRA to an HSA is permitted.  This one-time transfer counts toward 
the eligible individual’s HSA contribution limit for the year of the transfer. 

Prior to 2007, if an IRA owner wanted to use the money in an IRA to make an annual HSA contribution, the distribution from the IRA was taxable and subject to the 10% 
additional tax if the individual was under the age of 59½.  Prior law did not provide for a tax-free transfer from an IRA to an HSA.

Beginning for annual HSA contributions made for 2007 or thereafter, an HSA-eligible individual may make an irrevocable once-in-a-lifetime, tax-free “Qualified HSA 
Funding Distribution” from an IRA to an HSA, subject however to strict requirements.  The amount of the HSA funding distribution must be made in the form of a trustee-
to-trustee transfer from the IRA to the HSA.  The amount of the transfer cannot exceed the maximum HSA contribution limit for the year that the amount is transferred.  
Consequently, this one-time transfer from an IRA to an HSA counts toward the individual’s total HSA contribution limit for the year depending upon the type of coverage 
under the HDHP (self-only or family).  

However, a special rule applies in the year of the initial transfer.  If the individual has self-only coverage under the HDHP and makes a transfer under this rule from an IRA 
to an HSA, and then changes to family coverage under the HDHP in that same year, an additional transfer can be made to bring the individual up to the amount of the 
family coverage contribution limit, but must do so in the same year.   Also, the IRA cannot be a SEP or SIMPLE.

This one-time transfer is different from the one-time transfer from an FSA or HRA discussed later.  Whereas the FSA or HRA transfer does not count against the individual’s 
HSA contribution limit for the year, a transfer from the individual’s IRA does count toward the HSA contribution limit.  Also, the amount transferred cannot be deducted 
as an HSA contribution because the amount transferred is not a taxable distribution from the IRA.  Moreover, unlike the FSA or HRA transfers, there is no deadline to make 
this one-time transfer from an IRA to an HSA.  The amount transferred from the IRA to the HSA will be treated as coming first from the taxable portion of the IRA.  Thus, 
this will be an exception to the normal pro-rata taxation rules applicable to traditional IRAs.

However, if the individual ceases to be an HSA-eligible individual during the “testing period”, the amount transferred is taxable and subject to the 10% additional tax if the 
individual is under the age of 59½ unless the individual dies or becomes disabled.  For this purpose, the testing period begins with the month in which the qualified HSA 
funding distribution is contributed to an HSA and ends on the last day of the 12th month following such month.

Other General Rules
HSA contributions may be made regardless of whether the eligible individual has compensation. The HSA contribution limit is reduced by any contributions for the year 
to an Archer MSA. If the Account Beneficiary has more than one HSA, the aggregate of all contributions are subject to the contribution limit.

The taxpayer reports all contributions and distributions by submitting Form 8889 with his or her income tax return. If a penalty is due because of an excess contribution, 
Form 5329 must be completed in addition to Form 8889.

Married Individuals
Jointly-owned HSAs are not permitted.  An HSA is established by or on behalf of an eligible individual.

In the case of eligible individuals who are married to each other, if either spouse has family coverage, both are treated as having family coverage.  If each spouse has 
family coverage under a separate health plan, both spouses are treated as covered under the plan with the lowest deductible.  The total contribution limit for the spouses 
is divided equally between the spouses, unless they agree on a different division.  The family coverage limit is reduced by any contribution to an Archer MSA.  However, 
both spouses may make the catch-up contributions for individuals age 55 or over without exceeding the family coverage limit. There is no formal method specified how a 
married couple agrees on a different division of the total contribution amount.  If only one spouse is an eligible individual, only that spouse may contribute to an HSA.

Timing of HSA Contributions
HSA contributions must be made for a calendar year no later than the due date for filing the taxpayer’s Federal income tax return for such calendar year, not including 
extensions.  Contributions for the taxable year can be made in one or more payments.  The maximum contribution may be made on the first day of the year.

Deduction Permitted If Contribution made by Eligible Individual or Another Individual 
If an eligible individual makes a contribution to an HSA, or another individual makes a contribution on behalf of an eligible individual, an “above-the-line” deduction is 
permitted by the eligible individual for the taxable year equal to an amount which is the aggregate amount paid in cash during such taxable year to an HSA, subject to 
the contribution limit. However, if the HSA eligible individual makes the one-time, tax-free transfer from an IRA to fund the HSA for the year, no deduction is permitted 
with respect to the amount transferred. Contributions made by an employer within the contribution limits of the HSA are not deductible by the eligible individual, 
but rather treated as employer-provided coverage for medical expenses and are excluded from income. HSA contributions are deductible whether or not the eligible 
individual itemized deductions.  An individual who may be claimed as a dependent on another person’s tax return is not an eligible individual and may not deduct 
contributions to an HSA. HSA rules are applied without regard to community property laws.
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Employer Contributions to HSA
Employer contributions to an HSA are not included in the compensation of the employee. The employer treats the HSA contributions as employer-provided coverage for 
medical expenses under an accident or health plan. The employer must report the amount of the HSA contribution on the employee’s W-2 Form in accordance with IRS 
instructions for that form.  Employer contributions to an HSA are not subject to withholding from wages for income tax purposes or subject to FICA, FUTA or the Railroad 
Retirement Tax Act.  Contributions to an employee’s HSA through a cafeteria plan are treated as employer contributions.  In this case, the employee cannot deduct 
employer HSA contributions on his or her Federal income tax return as HSA contributions or as medical expense deductions under section 213.

If the employer chooses to make HSA contributions, then the employer is required to make comparable HSA contributions for all participating employees (i.e., eligible 
employees with comparable coverage) during the same period. A comparable HSA employer contribution is (1) the same dollar amount or (2) the same percentage of 
the annual deductible under the high deductible health plan covering the employees divided into groups of “comparable coverage”.
Comparable coverage can vary between self-only coverage, family coverage and part-time employees. A part-time employee means an employee who customarily works 
less than 30 hours per week.  The comparability rule does not apply to amounts rolled over from an employee’s HSA or Archer MSA, or to contributions made through a 
cafeteria plan.

If employer contributions do not comply with the comparability rule during a period, then the employer is subject to an excise tax equal to 35% of the aggregate amount 
contributed by the employer to HSAs for that period.

Employer Contributions to an Employee’s HSA Do Not Constitute an “ERISA” Plan
The Labor Department’s Employee Benefits Security Administration issued Field Assistance Bulletin No. 2004-01 that rules that HSAs generally will not constitute an 
employee welfare benefit plan for purposes of Title I of ERISA.  As noted in the FAB, HSAs are personal health care savings vehicles rather than a form of group health 
insurance so long as the establishment of the HSA is completely voluntary on the part of the employee and the employer does not: (1) limit the ability of the eligible 
individual to move their funds to another HSA; (2) impose conditions on the utilization of HSA funds; (3) make or influence the investment decisions with respect to 
funds contributed to an HSA; (4) represent that the HSAs are an employee welfare benefit plan established or maintained by the employer; or (5) receive any payment or 
compensation in connection with the HSA. 

EXCESS CONTRIBUTIONS

Generally an excess HSA contribution is any contribution made for a taxable year that exceeds the contribution limits, and such excess contribution is subject to a 6% 
excise tax on the principal amount of the excess each year until the excess is corrected.  Excess HSA contributions are not deductible by the individual if made by or on 
behalf of the individual.  Excess HSA contributions made by the individual’s employer are included in the gross income of the employee.

Withdrawing Excess By Tax Filing Due Date - This 6% excise tax may be avoided, if the excess amount plus the earnings attributable to the excess are distributed by 
the individual’s tax filing deadline including extensions for the year for which the excess contribution was made, and no deduction is taken for such excess amount. If the 
excess is corrected in this manner, the principal amount of the excess returned is not taxable; however, the earnings attributable to the excess are taxable in the year in 
which the distribution is received.  Such earnings are also subject to the 20% additional tax unless another exception applies.

Excess contributions made for one taxable year can be carried over to subsequent years, in order of time, subject to the subsequent year’s contribution limit.  The 6% 
excise tax is applied each year on the uncorrected excess amount as of the end of each taxable year. 

ROLLOVER HSAS

Rollover Contributions – Rollover contributions are permitted from another HSA or Archer MSA. A rollover from another HSA or Archer MSA is any amount received 
from one HSA or MSA and rolled over to an HSA. The entire amount received from the first HSA or MSA is not required to be rolled over. However, any amount not rolled 
over will be taxed at ordinary income tax rates for Federal income tax purposes, and may be subject to an additional 20% tax if the distribution does not meet one of the 
exceptions.

The following special rules also apply to rollovers between HSAs, or from an Archer MSA to an HSA:

             • The rollover must be completed no later than the 60th day after the day the distribution was received.
             • A total distribution is not required from the distributing HSA or MSA in order to make a rollover contribution into another HSA. 
 If a rollover is made from an HSA or MSA to an HSA, another rollover cannot be made until 12 months has passed since the first rollover.  If a second rollover is   
 made before the 12-month period has expired, such subsequent rollover cannot be treated as a tax-free rollover, and thus will be considered a taxable  
 distribution.

If an HSA is inherited by another person due to the death of the Account Beneficiary, no rollover is permitted unless the spouse of the decedent is the designated 
beneficiary.

Rollovers from any other type of account (such as IRAs, health reimbursement arrangements, or health flexible spending arrangements) to an HSA are not permitted.

One-Time Transfer from an FSA or HRA to an HSA
Unused amounts in a Health Flexible Spending Arrangement (FSA) are forfeited at the end of each year.  Balances in Health Reimbursement Arrangements (HRAs) are 
amounts solely funded by the employer and employees do not contribute to the HRA.

Under the Tax Relief and Health Care Act of 2006, an HSA-eligible individual may make a one-time, tax-free transfer from an FSA or HRA to an HSA called a “qualified HSA 
distribution”. The amount transferred is limited to the lesser of (1) the balance in the FSA or HRA on September 21, 2006; or (2) the balance in the FSA or HRA on the date 
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of the transfer.  Also, this one-time transfer must be done on or before December 31, 2011.  

The transferred amount is treated as a rollover contribution to the HSA and thus does not reduce the HSA-eligible individual’s HSA contribution limit for the year of the 
transfer.  The amount transferred from the FSA or HRA to the HSA must be made directly by the employer to the trustee or custodian of the HSA. This provision applies 
only to existing FSAs or HRAs on September 21, 2006.  An FSA or HRA established after September 21, 2006, would have had a balance of zero on September 21, 2006, 
consequently having zero eligible to make this one-time transfer contribution.  

If the HSA-eligible individual makes this one-time transfer from an FSA or HRA to an HSA, but then ceases to be an HSA-eligible individual at any time during the “testing 
period”, the amount transferred will be taxed and subject to an additional 10% tax for the year the individual ceases to be HSA-eligible.  This taxation does not apply if 
the individual dies or becomes disabled.  For this purpose, the testing period begins with the month in which the qualified HSA distribution is transferred to the HSA and 
ends on the last day of the 12th month following such month. The amount transferred is treated as an employer contribution made to the employee’s HSA, and therefore 
is not deductible by the employee. 

TRANSFERS

A direct transfer of all or a portion of funds is permitted from this HSA to another HSA or from another HSA or MSA to this HSA. Transfers do not constitute a distribution 
since the funds are not treated as received. The monies are transferred directly to the new custodian or trustee.  Direct transfers are not subject to the 60-day period or the 
12-month rule described above under “Rollover HSAs”.

If all or a portion of an HSA is transferred to a former spouse’s HSA under a divorce decree (or under a written instrument incident to divorce) or separation instrument, 
the HSA Account Beneficiary will not be deemed to have made a taxable distribution, but merely a transfer. The portion so transferred will be treated at the time of the 
transfer as the HSA of the Account Beneficiary’s spouse or former spouse.

Special rules apply to a one-time transfer from an FSA or HRA to an HSA.  Such transfer is treated as a rollover as described under “Rollover HSAs.”

Special rules apply to a one-time transfer from an IRA to an HSA.  Such transfer is treated as a regular contribution for the year of the transfer as described earlier under 
“Contributions”.

DISTRIBUTIONS

Distributions – In General

Distributions from an HSA are permitted at any time.  The custodian or trustee may, in its own discretion, permit payments from this HSA through any of the following:

            (a) Payments made directly to the Account Beneficiary;
            (b) Payments made directly to the medical service provider;
            (c) Check writing capabilities; or
            (d) Debit, credit or stored-value cards.

The Account Beneficiary may request a distribution from the HSA as qualified medical expenses are incurred, or may periodically reimburse himself or herself from the 
HSA for qualified medical expenses that have been incurred and paid by the individual.

HSAs generally are not subject to withholding with the exception of the required withholding for certain expatriates.  See IRS Form 8854.

Taxation of Distributions
Any amounts distributed from an HSA for qualified medical expenses of the Account Beneficiary, his or her spouse, or dependents are not included in the Account 
Beneficiary’s gross income for the year and are not subject to any additional income tax. Amounts in an HSA can be used for qualified medical expenses and will be 
excludable from gross income even if the individual is not currently eligible for contributions to the HSA. 

Any amounts distributed from an HSA that are not used to exclusively pay for qualified medical expenses of the Account Beneficiary, his or her spouse, or dependents are 
included in the gross income of the Account Beneficiary. Also, such distributions will be subject to an additional 20% income tax unless another exception applies.

Exceptions to the additional income tax include:

            (a) Distributions due to the Account Beneficiary becoming disabled (defined under section 72(m)(7) IRC)
            (b) Distributions made to the designated beneficiary(ies) upon the death of the Account Beneficiary.
            (c) Distributions made to a taxpayer after such individual becomes eligible for Medicare. (The age specified in section 1811 of the Social Security Act. This is  
                     currently age 65.)
            (d) Distributions from an HSA that are subsequently rolled over to another HSA within 60 days after the day of receipt of the distribution and meet the other  
 requirements for a Rollover HSA.

Distributions are not required to begin at age 70½.

The Account Beneficiary is solely responsible for determining the taxability or non-taxability of any distribution from an HSA.  IRS Form 8889 is filed by the taxpayer to 
report contributions to an HSA, distributions from an HSA, or an acquisition of interest in an HSA because of the death of the account beneficiary.
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Death of the Account Beneficiary
Upon the Account Beneficiary’s death, any balance remaining in the HSA becomes the property of the designated beneficiary named in the HSA instrument as the 
designated beneficiary of the account.

If the Account Beneficiary designated his or her spouse as the designated beneficiary, the surviving spouse shall be automatically treated as the Account Beneficiary of 
the HSA after the original Account Beneficiary’s death. This means that when the Account Beneficiary dies, if the surviving spouse is the designated beneficiary, then such 
account is assumed automatically by the surviving spouse as his or her own HSA and will then be treated as the Account Beneficiary for whom the HSA is maintained.  
The surviving spouse is subject to income tax only to the extent distributions from the HSA are not used for qualified medical expenses.

If any other person is the designated beneficiary, then the HSA ceases to be an HSA on the date of the Account Beneficiary’s death.  If the designated beneficiary is a non-
spouse, the fair market value of the HSA on the date of death is includible in such non-spouse beneficiary’s gross income for such taxable year. If the Account Beneficiary’s 
estate is the designated beneficiary, then the fair market value of the HSA on the decedent’s date of death is includible in the decedent’s gross income on the last tax 
return filed on behalf of the decedent. For such a person (except the decedent’s estate), the includable amount is reduced by any payments from the HSA made for the 
decedent’s qualified medical expenses, if paid within one year after death.

An appropriate deduction is allowed under section 691(c) to any person (other than the decedent or the decedent’s spouse) with respect to amounts included in gross 
income by such person.

Other Distributions
Distributions from an HSA that are not used to pay qualified medical expenses are included in gross income for the year and may also be subject to an additional 20% 
income tax unless the distribution is received due to death; disability; attaining age 65; a qualifying rollover distribution; or the timely withdrawal of the principal amount 
of an excess contribution.

Mistake of Fact Distributions
Distributions (or reimbursements) from an HSA may be returned if there was reasonable cause due to a mistake-of-fact for the Account Beneficiary to believe the 
expenses incurred were qualified medical expenses.  If there is ‘clear and convincing evidence’, the Account Beneficiary may repay the distribution to the HSA no later 
than April 15 of the year following the year the Account Beneficiary knew (or should have known) that the expense was not a qualified medical expense.  Amounts 
repaid under this circumstance are not included in gross income and are not subject to the additional income tax.  Repayment amounts will also not be treated as new 
contributions or as a rollover.

Coordination of Medical Expense Deduction
For purposes of determining the amount of the medical expense deduction on the taxpayer’s Federal income tax return under section 213, any payment or distribution 
from an HSA for qualified medical expenses shall not be treated as an expense paid for medical care.  Tax-free HSA distributions used for qualified medical expenses 
reduce the taxpayer’s medical expense deduction for Federal income tax purposes.

PROHIBITED TRANSACTIONS

If the Account Beneficiary or designated beneficiary engage in a prohibited transaction (as defined under Section 4975 of the Internal Revenue Code) with the HSA, it 
will lose its tax exemption and the value of the account is included in gross income for that taxable year. If any portion of an HSA is pledged as collateral for a loan, the 
amount so pledged will be treated as a distribution and will be included in gross income for that year.

PENALTIES

If a distribution is made for non-medical reasons from an HSA, an additional 20% income tax will apply on the taxable amount of the distribution unless another 
exception applies discussed earlier.

If an excess contribution is made to an HSA and it is not corrected on a timely basis, an excise tax of 6% is imposed on the excess amount. This tax will apply each year to 
any part or all of the excess that remains in the account.
IRS Form 5329 must be filed with the Internal Revenue Service for any year an additional tax is due.

FEDERAL ESTATE AND GIFT TAXES

Generally, there is no specific exclusion for HSAs under the Federal estate tax rules. Therefore, in the event of death, the HSA balance will be includible in the Account 
Beneficiary’s gross estate for Federal estate tax purposes. However, if the surviving spouse is the beneficiary of the HSA, the amount in the HSA may qualify for the marital 
deduction available under Section 2056 of the Internal Revenue Code. A transfer of property for Federal gift tax purposes does not include an amount that a beneficiary 
receives from an HSA plan.
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